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Section 106 of the 
National Historic 

Preservation Act (NHPA) 
(54 U.S.C. § 306108)

 36 CFR PART 800 are the regulations for 106

 Purpose: the act requires federal agencies to take into 
account the effects of their undertakings on historic 
properties and afford the council a reasonable 
opportunity to comment

 Goal: to identify historic properties and seek ways to 
avoid, minimize, or mitigate adverse effects

 Timing: the agency MUST complete 106 prior to 
approval or expenditure of Federal funds on the 
undertaking

 Agreements: document a federal agency’s commitment 
to carry out and conclude their responsibilities under 
106 of the NHPA



Types of 
Agreements 

 Memorandum of Agreement (MOA)

 Programmatic Agreement (PA)

 Project Specific

 Program
 Prototype

 Nationwide

 Memorandum of Understanding 
(MOU)



MOAs 
(36 CFR 800.6(c)(1))

 Used when undertaking has a clear beginning and end 

 Adverse effects are clear and understood

 Records agreed upon resolution to adverse effects by consulting parties

 Remember that there is flexibility in the application of MOAs



PAs 
(36 CFR 800.14(b))

 Program PAs- govern a particular program 

 DOT&PF/ FHWA 106 PA for the Federal-Aid Highway 
Program in AK

 Project PAs- multiple or complex Federal undertakings 

 Sterling Hwy MP 45-60 PA

 When do I need a PA?

 When effects are similar and repetitive or regional 
in scope

 Effects cannot be fully determined

 Federal delegation of responsibilities under 106 

 For routine management activities at Federal 
facilities



Drafting an MOA
 ACHP MOA template available on website 

 Agreements are Legally Binding per Section 
110(1) of NHPA

 It “shall govern the undertaking and all its 
parts” 

 Needs to be written clearly so all parties 
understand and the agency is able to fulfill their 
legal responsibilities

 Be consistent with defined terms

 Try not to bring in terminology from other 
statutes, e.g. NEPA 

 Write for the cold reader



Format
Agreements 

follow a 
standard format

Title

Preamble, 
“Whereas”

Stipulations 

Signatures
-Required
-Invited

-Concurring Party 

Appendices



Format Notes
 Title- IDs undertaking, required signatories, and indicate if it’s a MOA or PA

 Preamble- consists of facts in Whereas Clauses, notes statutory authority for undertaking, introduces consulting parties and 
signatories, provides RELEVANT background facts, describes 106 process leading up to document, and any additional context 
for reader to understand the intent of agreement

 Stipulations-consists of actions and administration provisions, it’s the body/heart of the agreement. Contains details about 
avoidance, minimization, and last mitigation measures. Last of all, is administrative language like Duration, Dispute 
Resolution, Amendments, and Termination clauses. 

 Signatures- Required/invited/concurring –

 Required are the Federal Agency, SHPO/or THPO, and ACHP if participating. The agency must notify the ACHP of an adverse 
effect finding and invite them to participate in consultation on an agreement. ACHP often declines but they can be pulled in 
at anytime if needed. Required Signatories have authority to Execute, amend or terminate an agreement.

 Invited- should include any party with a responsibility in the agreement and may include an Indian tribe or Native Hawaiian 
organization that attaches religious and cultural significance to historic properties. Invited signatories have the same rights 
with regard to seeking amendment or termination.

 Concurring-any consulting party can be invited to sign as a concurring party. Refusal by concurring party does not invalidate 
the MOA. 

 Appendices- can be anything from an APE map to an inadvertent discovery plan. You may not need appendices if it’s a simple 
MOA. Often times, people will duplicate info between body and appendices. No need to repeat yourself, remember clear and 
concise. Agencies use their documents in different ways, so sometimes repetition is appropriate and the organization of 
information may vary based on the audience. This can all be agreed upon in consultation and through draft reviews. 



Avoid, Minimize, or 
Mitigate

 The first few Stipulations should address 
negotiated measures

 Avoidance can range from design changes in a 
project to alternative builds

 Minimization can range from calming measures 
for increased traffic to visual and noise buffers, 
like vegetation and barriers 

 Mitigation most and it should focus on the 
historic property being affected.  

 Who’s doing what and when ?

 Mitigation examples: date recovery and 
analysis, site interpretation, HABS/HAER, 
educational materials, field schools, 
publications and presentations, nominations to 
the National Register, off site mitigation, 
mitigation banks



Other Good Stuff

 Duration- often 5 years

 Post-Review Discoveries 

 clause included if it is likely the 
undertaking will have a discovery  

 Monitoring and Reporting

 This can be simple or complex

 Dispute resolution, Amendments, and 
Termination

 Usually use standard language

 Signatories 

 Required

 Invited

 Concurring 
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APPENDICES 
 EXAMPLES:

 Acronyms and Abbreviations

 APE Map 

 Programmatic Allowances for Streamlined 
Review

 Program Forms (PA)

 Delegation of Authority Process

 Qualifications and Training

 Archaeological Monitoring and Discovery Plan

 Cultural Resources Management Plan (CRMP)

 Emergency Situations

 Agency Policy 

 Discovery of Human Remains

 Curation Agreement

 Amendment Log



Are We Done Yet?
 The 106 process is complete once the Federal 

agency has filed the executed agreement with 
the ACHP

 Submit copy of MOA, along with documentation 
specified in section 800.11(f), prior to approving 
the undertaking in order to meet the 
requirements of Section 106



Best Practices

When in Doubt 
Consult it Out

Lead Agency 
or contractor 
DRAFTS

Whereas
Clauses are 

facts

Stipulations
are actions

Don’t get 
lost 

in the process

ACHP 
Template 

with required 
language

You won’t 
please 

everyone 
Be a leader

Set review 
timelines and 
goals for the 

group

Have a point 
person for the 

agreement

Include all 
provisions 

agreed upon 
in consultation



Resources
 ACHP Website 

 https://www.achp.gov/initiatives/guidance-agreement-documents

 https://www.achp.gov/digital-library-section-106-landing/prototype-programmatic-
agreement-guidance

 https://www.achp.gov/protecting-historic-
properties/List%20of%20Agreements/Nationwide

 NPS Website, Standards for the treatment of historic properties

 https://www.nps.gov/tps/standards.htm

 Alaska SHPO/ OHA Website

 http://dnr.alaska.gov/parks/oha/

 Alaska DOT&PF website

 http://www.dot.alaska.gov/stwddes/desenviron/resources/historicproperties.shtm

 Questions?
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